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UNITED STATES ENVTRoNMENTAL pRoTEcTtONs.€FHqS 
;lii !i: ilREGION I

ONE CONGRESS STREET SUITE 11OO.  : . i  i r -1 i : ^ ,  c  D. r , , ^
BOSTON, MASSACHUSETTS O2114-2}ig'I- 

T'' I L^L-' L'U'if\J

vrA FAxAr[p YrA nRST CLASS MAIL

Eurika Dun, Clerk of the Board
Environmental Appeals Eoard (MC 11038)
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-000 I

Re: NPDES Appeal Nos. 06-12, 06-13
NPDES Permit No. MA 0004898
Mirant Kendall, LLC

July 25, 2007

Dear Ms. Dun,

Enclosed please. find the original ofRespondont's status Report afld Motion to Ext€nd
stay ofProceedings in the above-captioned case, with an atiched certificate ofservice.
Tbe motion and the c€rtificat€ ofservice heve arso been mailed to'the B;il ;;d to 

'--'

couosel ofrecord today. In lieu offive additional paper copios for the Board, uiurt ooi*
copies of each document have been posted to ttre CpX systlm.

Ronald A. Feir{ Assistant Regional Counsel
U.S- Environmentsl Protection Agerncy Region I
One Congress Steet, Suite 1100 @t"q
Bosto4 MA 02114
617-918-t 040
Fax: 617-918-0040

lalpl.A:glrild, Esq., Mintz, Levin, Cohn, Ferris Glovrky and popeo, p.C.
Cynthia Liebman, Esq,, Conservation Law Foundatior, 

' -
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BEFORE TIIE EWIRONMETTITAL APPEALS BOARD
T]MTED STATES ENVIRONMEITITAL PROTECTION AGXNCY

WASHINGTON,D.C.

In re: Mirant Kendall, LLC
Mrant Kendall SratioSr

NPDES Permit No. MA 0@4898

MDES Appeal Nos. 06-12,05-13

RESPONDENT'S STATUS REPORT AND' MOTTON Tp EXTEND STAY OF pRqCEEprNGs

Region I ('Region') of the united States Environmenral protection Agency

("Agency") hereby provides this srarus. report and respectftr y requests that the

Environmenlnl Appeals Board ("Board') exterd thc stay of proceedings in this case in

Iight of three recent developmenrs: (l) rhe denial of rhe petition for rehearing in the

Riverkeeper. Inc.. v, Unired Srates EpA, 475 F.3d 83 (2d Cir. 2007) (,Bit9qkeepel,,),

litigation that provided the grounds for the initial requesr for a stay, (2) the Agency's

formal suspension of the '?hase tr Rule" for cooling water intake structur€s at large,

existing power plants as a resur! of that ririgation, and (3) the Region's consequent

decision, pursuant to 40 C.F.R, $ t24.19(d), to withdraw the provisions of rhe challenged

permit that were informed by the suspended portions of the phase tr Rule.

BACKGROI,JND

on seprember 26,2006, the Region issued a finar Nationar poltutant Discharge

Elimination System ("MDES") pennit to Mfuanr Kendall, IJ,C (..Mrant',) fo,r Mrant,s

Kendall Station power plant, MDES permit No. MA000489g (.permit,,). The permit

includes, inter alia" cooring water intake structurE requirements imposed under secrion

)
)
I

)
)
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3I5(b) of the Clean Water Act, 33 U.S.C. $ t32d(b). ln 2004, EpA promutgated the
'?hase II Rule" under Sectim 316(b) to address cooling water intake structures ar large,

existing power plants, such as Kendall station. see senerally 40 c.F.R. part 125 subpan

J. Pursuant to a provision of the phase II Rulc, rhe Region developed the permit's cooling

watff intake strucrure requirements using Best hofessional Judgment (. Bpr,). see a0

C.F.R. g f25.95(aX2)(ii), However, rhe Reglon's exorcise of BpJ was to $ome exrent

explicitly informed and guided by certain subsrantive elements of the phase tr Rule.

on october 30, 2006, both the conservation Law Foundarion (.cLF,) (on behalf

of itself and rhe chades River watershed Association) and Mirant filed petitions fm

Review of the Permit. Each petiriOn, albEir for different r€asons, challenged, inter alia, the

Permit's cooling water inrake strucrurc requirements imposed under section 316(b) of the

Clean Water Act. t

on January 25,2oo',rhe united states cou,t of Appears for the second circuit

issued an opinion in litigarion chalrenging the phase tr Rure. see Riverkeeocr, Inc.. cr ar,
v.unitedstatesEPA,475F.3d83 (2dcir. 2007).2 TheCourtof Appealsheldrhatceftaln

provisions of the Phase II Rule were not adequately explained, inconeistent rvith Scction

3t6(b) of the clean water Act, and/or inconsistent with the requirements of section 4 of

the Adminisrative procedure Act, 5 u.s.c. g 553, and remanded significant portions of
thq Phase tr Rule ro the Agency.

' cLF argued tlut tt e Region "unjusrifiably applied tlle Phase II Rulc, and uscd the phase II Rule ,,as arationale for making particurar determiiotions-.;' ct F pet. ai g-i. cLF no.'d tLut, in irs comments i! hadorgued -thal''thc Phase II Rule [was] the suoicct or ongoing]i,rg"toil"na 
"rr*ly 

vulnerable to remand.,, Id.ar 9. CLF devetopcd this point in morc de'ail in ic Srippre-meni . i+ti l"" f* drvi"*.'GA"fd;' 
"**llll'-YillTtg"ed essenda[v rhe opposite. i.e., thai rhe negon srroura rra"" ;;;; ;*?;;,, l5"uli "'

liltfljS^5",P*.nrs of the PhasellRule. gs senerailv riirant iupp. per at lE9_96.I rrc P€ononers rn Elverke€Pet includcd CLF, a pedtioncr here, and thi 
'Commonw"alth 

of Massachuseqs,wtrtch co-issucd lhe permit wi.h rbe Region. Miranr was *i 
" ".r"ol".ty in tr,e Bigleeill;;#il;thc inerasts of prrwcr prsms wirh coori"l *;;;"tr;; ipro"Ho ov 

". 
,*usb-y t{ade associauon, rh'Utility Warer Act croup. as woll as cerr;" tud;",;;i;;;;ffi;;.
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As set forth more fully in the Board's March 14,2.007 Order Granting Motion ro

stay, its May 3, 2007 order Grandng Motion to Extend stay of proceedings, and its June

' 12' 2007 Qrder Granting Motion to Extend Stay of Proceedings and ,Continue Status

conferenco ('Tune 12 ordet'), the Board has to date ganted the Region's assented-to

rcquesrs to stay prooeedings in this matrer in light of ongoing developments in the

Riverlageper litigalion, and in order for the Region to assess how besr to proceed.

In iB most recenr order, the June 12 order, the Board ordered (t) the Region to

- submit a status report, no later than 20 days after the issuance of the court of Appears,

order granting or denying rehearing or rehearing en banc in rhe Rineikeoper lidgation,

advising whethbr the Board should extend the sray, establish a revised briefing schedule

for the Region's lesponse to rhe p'titions, or take other appropriate action; (2) the Region

to propose two dates, murualry acceprable to rre Regron aud alr pedtioners, for a status

conference, or, if unable ro ag'.e on such dates, to so advise the Board and (3) petitionen

to file any response to that slatus rePon no iater rhan seven day$ after the filing of the

srarus repon. See June 12 Ordr., at 4.

STATUSREPORT

on July 5, 2002' rhe coun of Appears is$ued two srip orden denying rhe separare

petitions of Entergy Corporarion and of thr€e other industry pedrioners for rehearing or
rehearing en banc of the R:iverkeeoer panel decision. At this time the Region does not
know for cenain whether any industry peridoner in lhe Riverkegper pioceeding, or the
united states, will petition the supreme court for a writ of certiorari, or, in the event of a
petition, oppose another party's pefifion for certiorari.3 Absent an exlension, any petitions

-
" In g motion for reave to fire en amicus curiae brief and rhe acconpanyrng brief filcd on July 24, 2007, byEntcrgy Corpontion in rhc S€arioo 3t6Ol .fa*" nf-U"-irril, Conocophillips Coret al. v. United Srere$

P.@s/LA
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fon ceniorari would be due ro rhe supreme coun by ootober 3, 2fi)7. see U.s. sup. ct. R.

13(l), 13(3).

on July g,2oo7, the Agency published a norice in rhe Federal Register formally

suspending the Phase II Rule. See T2 Fed. Reg. 37,10? (July 9, 200?). This aonce

$usponded 40 c.F:R. Part lz5 Subpart I excepr for section 125.90ft), which provides that

"[e]xisting facilities that arc not subject ro requiremenrs under [pan 125] musr meot

requirements under secdon 316(b) of rhe cwA dererrnined by the Dircctor on a cise-by-

. case, best professional judgment (BpJ) basis," The ,.suspension provides a clear statement

by rhe Agency rhat the exisring phase II requirements (with the exception of lsection

125.90(b), which wasl unaffected by rhe Riverkeeper decision . . ,) are suspended and are

not legally applicabre." 72 Fed. Reg. at 32,t08. pursuanr to 5 u.s.c. $$ 5530) and (d),

the suspension took effect imrnediatbly upon publicarion.a

As a result of these developments, the Rogion has elected., pursuant to 40 c.F.R.

$ 124.19(d), to wirhdraw the provisions of rhe permit informed by the suspended ponions

of the Phase II Rule and prepare a drafr permit modilication addressing the portions so

withdrawn. The Region intends to issue a rener to the Board, Feridoners, and all parties

that commenced on the draft permit, identifying the specific portions withdrawn. The

Region does nor intend to wirhdraw orher plovisions of the pemrit, and the draft pennit

modification and concomiunt opportunity for pubric comment (and, if appropriate, public

hearing) will nbt address any provisions of r,he Permit other than those that were infonned

by the suspended portions of the phase II Rule.

E4A+rel-' No' 0660662 (5lh cir.), B ergy stated that it inr€nds ro file a peurion for cenioiari in the
F**+ie Foceedins.rTiffip*&* 

"il'rioted 
rhar-ritn *re evenr th,, ,h. rpivr.r.-Aia-r ,l

$ilr tsko ;ppropriure *",io.' i" ;;*"113 ?"."}:tji::: ff#fifl 
decisior is ovenurned . . . thc Ageacv
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GROUTIDS FOR EXTET..{SION OF STAY

The Region rEquesrs thar the Board exrcnd the stay of proceedings so that the

Region may, pursuant to zlo c.F.R. g 1%.r9(d), withdraw the provisions of rhe pennit

informed by the suspended Phase tr Rule and prepare a permit modificadon addressing ttre

porlions so wirhdrawn. This extension will enable the Region to exercise its option under

section 124.19(d) and will consbrve judicial resources by not requiring the Region to

defend condirions of the permit that the Region proposcs to withdraw.

' specifically, rhe Region requests that the Board extEnd the stay of proceedings by

nine months, until April 18, 2008. This extension is necessary ih order to allow the Region.

to (l) develop a new draft permit modification addressing the withdrawn portions of tfte

Permit' (2) receive public comment, (3) if necessary, conduct a public hearing, (4) consult

with starc and federal regulatory agencies, including but not limired to ths Massachusens

Departmcnt of Environmental proection, the M*sachusens Division 
'of 

coastal Zonc

Managernent, the U.S. Fish and Wildlife Service, and the Narional Marine Fisheries

Service (NOAA Fishcries), (5) respond to pubric cornmen*, and (6) issue a final permir

modification addressing lhe withdrawn portions of che permil

The Region assumes thar any person who files comments on the drafr permit

modification or participares in the public hearing (if any), uray, within 30 days of the
Region's issuance of the finar permit modification, petidon the Bofid to review the permit

modificarion, If any such peridon is filed, the Region will likety propose tha! such perition

should then be consolidated with the existing, stayed p€titions.

P .A?/tA
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In re Mi|ant Kenda . LLC

. 
NPoES Appeal Nos.06-12,0e13

R.EQUESTED RELIEF

In the interest ofjudicial economy and to enable the Region to proceed pursuant to

secdon 124.19(d), the Region reque$s that the Board issue an order extending the stay of

proceedings for nine rnonths, unril April 18,2008. The Region proposes to submit a status

rcport no later than April 18, 2008 advising whether the Board should extend the stay,

establish a revised schedule for the lirigation, or take other appropriate action.

The Regron funher requests that the Board, in its order, clarify that, with respect to

. . the portions of the Permit that werE neither withdrawn under section IZ.l9(d) nor

otherwise newly affected by the permit modification, neither tlre Petidone6 nor any other

pany n0ay file addirional petitions for review or provide new axgumenm not present in the

original Petitions or supplements thereto rhat have becn filed with the Board as of this date.

The Region rEquests this clarificcion in order !o ensure that the Rogion's exercise of its

oPtion under section 124.19(d) will not subvert the filing rt4uiremenrs in secrion 124.19(a)

and there'by subject unaffected portions of the Permir ro additional challenges that could

have been, but were not, timely raised.

If rhe Board desires the parties to appear for a statu conferEnce, rhe Region advises

the Board that its counsel and Petitioners' resfective counsel arp available on either

September LB or 27, 2007.s

The Region rePr€scnls that its undersigned counsel has discussed this Srarus Repon

and Motion to Extend stay of hoceedings with petitioners' respccrive counscr.

5 Petitioners and dre Regioo wcre unabre !,o ido ify any mutuauy a€ceptabr€ d*les eartier lhan these.

6
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In € MiEnt Kenddlti LLC
NPDES App€el Nos. 0&12, 0G13

Ronald A. Fein, Assistant Regional Counsel
U.S. Environmental Protection Agency Region I
One Congress Street" Suite 1100 (RAA)
Boston, I\4A 02114
617-9t8-1040
Fax: 617-918-0040

Dane luly 25,2fr07

Of Counsel:

Robert Stachowak, Auomey-Adviser
Office of General Counsel
U.S. Environmental Protecrion Agency
Washington, D.C.20460
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In re: Mirant Kenda , LLC
MDES Appeal Nos 06-12,06.13

CERTIFICATE OF SERVICE

I, Ronald A. Fein,.hereby certify that copies of the foregoing Respondent's Status Report
and Morion to Extend Stay of Proceedings were sent oa this 25th day of July 2007 to rhe
following persons in the manner described below:

P.!@/!A

Original by first class mail
Copy posted to CDX electronic system
cgnv bl fax

Copy by fax
Copy by e-mail

Copy by fax
Copy by e-mail

Dated: July 25,'2007

Eurika Durr, Clerk of the Board
Environmontal Appeals Board (MC 11038)
U.S. En vironmental Prorection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20450-000 I

Fa,r (202) 233-0121

Cynthia Uebman, Esq.
Conservation Law Foundati on
62 Summer Street
Boston, MA 02110

Fax (617) 3504030

Ralph A. Child, Esq.
Mintz, Lovin, Cohn, Ferris Glovsky and Popeo, p.C.
One Financial Center
Boston, MA 0211t

Fax (617) 542-2Ul

TDTNL P. 1A


